CONSULTATION PAPER ON DEER LEGISLATION IN SCOTLAND 
Introduction 



1. The principal legislation regulating the conservation and control of 
wild deer populations in Scotland is the Deer (Scotland) Act 1959, as 
amended by the Deer (Amendment) (Scotland) Act 1982. This legislation 
established the Red Deer Commission with certain specified powers, 
provided for close seasons and other restrictions on the taking and killing 
of deer and instituted a system of Licensing for dealers in venison. It is 
now suggested that the 1959 Act, as amended, should be updated in a 
number of respects and the Government would welcome views on how the 
legislation might be adjusted, when a suitable opportunity arises, to meet 
the problems that exist in the 1990s. This paper identifies a number of 
specific issues on which comments are invited, but this is not intended to 
preclude other suggestions for change. Responses to the consultation 
paper should be submitted by 31 March 1992 to: 

Mr J C Judson 

Scottish Office Agriculture and Fisheries Department 

Room 348 

Pentland House 

47 Robb's Loan 

Edinburgh 

EH14 ITW. 

Background 

2. The management of wild deer populations has been a continuing 

source of controversy, especially in the Highlands and Islands. Between 
the 1870s and the 1950s, 7 Government appointed Commissions or 

Committees considered the "deer problem" as a significant part of their 
remit. The primary purpose of the 1959 Act was to provide a legislative 
and administrative framework for resolving these conflicts. In particular, 
the legislation sought to reconcile the interests of landowners with 
sporting estates who wished to ensure a plentiful supply of mature stags 
and farmers and crofters who wished to protect their land from damage 
by deer. It also sought to protect the welfare of wild deer by facilitating 
the control of poaching and by regulating both when and how deer might 
be killed. The Government's view is that, for the most part, this 
legislation has proved successful - the Red Deer Commission has been 

able to use the powers available to them to resolve conflicts over deer 

and although it is not possible to make any precise comparisons with the 
position before 1959, both damage suffered by farmers and poaching are 
generally considered to have reduced significantly. 

3. Nevertheless, there have been significant changes in both land use 

and policy objectives since the existing legislation was originally 

prepared. From a land use point of view, there has been a substantial 
increase in forestry planting and this has both reduced the traditional 
red deer range and provided alternative potential habitats for deer. In 
an era of food surpluses, there is no longer the need to encourage 
farmers and crofters to expand production. Two additional developments 
are particularly relevant: 

a. The steady increase in deer populations. The Red Deer 

Commission estimates that the total population of red deer has 
increased from approximately 150,000 in 1963 to 300,000 in 1989 and 
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that the under -culling hinds by estates and the increased shooting 
of marauding stags has created an "unbalanced" sex ratio in favour 
of hinds and "disrupted" the age structure of the stag stock. Apart 
from other considerations, there is a concern that the welfare of the 
deer may be adversely affected if the population in any area goes 
beyond the capacity of the habitat to sustain it; 

b. A growing recognition that wild deer are not only a potential 
threat to farming and forestry crops but also to the natural habitat. 
For example, there are concerns that deer grazing is contributing to 
the prevention of the regeneration of the native Caledonian pine 
forest and other forms of semi-natural woodland and causing changes 
in the composition of vegetation in mountain areas. 

Possible areas for legislative change 
The Control of Deer 



4. As wild animals, deer when ahve belong to no one. The right to kill 
deer and take their carcases goes primarily with the ownership of the 
land on which they live, subject to restrictions on killing deer during the 
close seasons and the hours of darkness. This is the general position, 
but the current legislation also provides for deer to be killed in certain 
exceptional circumstances, primarily to prevent damage to agricultural 
land or woodland. These exceptions are as follows; 

a. Occupiers of agricultural land or enclosed woodlands have the 
right to kill deer found on "arable" land, garden grounds or land 
laid down in permanent grass (other than moorland and unenclosed 

land) or on enclosed woodland" if the occupier has reasonable 

grounds for believing that the deer are causing serious damage to 
crops, pasture, trees etc. The deer can only be shot by the 
occupier or other specified persons (including the owner) authorised 
by the occupier or the Red Deer Commission. Occupiers in person 
also have the right to shoot red and sika deer during the hours of 
darkness in similar circumstances. 

b. In addition, the Red Deer Commission has the power to 
authorise the killing of deer causing serious damage to forestry or 
agricultural production or injury to farm animals. This power can 
be used to prevent further damage when serious damage has already 
been caused by marauding deer. The authorisation allows the deer 
to be killed on any land ie. it is not restricted to deer on enclosed 
agricultural land or woodland. The Red Deer Commission must follow 
certain specified procedures which differ according to whether the 
deer concerned are red, sika or other species but essentially the 
Commission, once they have received a report of damage and they 
are satisfied that the person with the normal shooting rights is 
unhkely to take action, may authorise any specified individuals to 
kill the deer or allow their own stsdf to carry out the necessary 
shooting. 

c. The Commission can also authorise night shooting of deer by 
any person nominated by the occupier of agricultural land or 
enclosed woodlands providing they are satisfied that night shooting 
is necessary to prevent serious damage to crops, pasture, trees, 
etc. and no other method of control is adequate. 
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5. The Commission also currently has powers to establish control 
schemes subject to the approval of the Secretary of State where they 
consider that red or sika deer have caused damage to agriculture or 
forestry in any locality. These powers have never been used but, in 
principle, they allow the Commission, if they have failed to secure 
agreement with the relevant owners and occupiers, to make a "control 
scheme" relating to an identified "control area" which specifies the 
numbers of deer to be killed by particular owners and occupiers and if 
these persons fail to comply, allows the Commission to shoot the deer and 
recover their expenses from those concerned. 

6. The views of consultees are sought on the following possible 
legislative changes to facilitate the control of deer: 

a. The need for powers to protect the natural heritage 

The powers in the 1959 Act are quite explicitly directed towards 
preventing damage to agricultural interests or woodland and the Red 
Deer Commission have no comparable powers to prevent the serious 
damage to the natural habitat described in paragraph 3b. above. 
Powers are available under existing nature conservation and 
countryside legislation, which will pass to Scottish Natural Heritage, 
allowing management agreements to be negotiated with owners and 
occupiers of land and these powers could be used for SNH and an 
owner to agree voluntarily to cuU deer on their land to protect the 
natural heritage interest. However, these existing powers are 
dependent on voluntary agreement between the parties concerned 
and, failing this, there are no further powers available under nature 
conservation, countryside or deer legislation to protect the natural 
heritage . 

In view of these deficiencies and the need to protect the natural 
heritage interest, the views of consultees are sought on 2 possible 
legislative changes: 

i . To empower the Red Deer Commission to authorise 

owners to shoot deer out of season. The owner would apply 
directly to the Commission who, in turn, would normally obtain 
advice from SNH on whether out of season culling was justified 
to protect the natural heritage interest; 

ii. To provide powers to the RDC to require owners to 

reduce deer numbers on their lEuid if there is serious damag e to 
the natural heritage interest. This is a more radical measure 
and, if implemented, there would need to be safeguards for 
landowners. These might be as follows: 

the power could only be exercised at the request of 
Scottish Natural Heritage; 

Scottish Natural Heritage would need to demonstrate to 
the satisfaction of the Red Deer Commission that there 
was serious damage to the natural heritage requiring the 
culling of deer despite their best attempts to secure an 
equitable management agreement covering the 
conservation interest with the owner or owners 
concerned ; 
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any required culling work would either be carried out by 
the owner or his staff or persons authorised by the Red 
Deer Commission, including its staff. 

If the owner failed to take action within a specified period then 
the Red Deer Commission could be given the duty to take action 
in lieu and recover expenses from the owner. 

b. The need for powers to control deer in the interests of 
public safety . 

Deer have occasionally caused problems and potential dangers by 
grazing on land used as airports and road verges. The present 
legislation does not provide satisfactory powers to deal with the 
problem of deer causing threat or injury to public safety. Views are 
therefore sought on the proposal that the Commission should be 
given powers to shoot, or to authorise the shooting by fit and 
competent persons of, deer which create a threat to public safety. 
To be fully effective, these powers would need to be available in 
both the open and close seasons 

c. The need to modify the existing authorisation , powers and 
exemptions to prevent damage to agricultural and fores try land. 

In the light of experience over the past 30 years, a number of 
possible amendments might be considered to the existing provisions 
relating to authorisations by the Red Deer Commission or exemptions 
in respect of close seasons and the prohibition on night shooting 
(described in paragraph 4 above). Views are sought on the 
following suggestions: 

there should be identical provisions for aU species of deer; 

the Red Deer Commission should be able to grant authorisations 
where it is satisfied that action is necessary to prevent serious 
or continuing damage to agricultural or forestry land, rather 
than simply in response to damage that has already been 
created ; 

the Red Deer Commission should be able to grant authorisations 
for such period as it sees fit rather than for a period of up to 
28 days as at present; 

the current duty imposed on the Commission to notify such 
persons who may be on the land covered by the authorisation to 

be placed instep on the applicant for the authorisation; 

a re -specification of the definition of the land on which 
occupiers are allowed to take or kill deer causing damage to 
crops, pasture etc. to identify that this only extends in hill 
and upland farming areas , to in-bye agricultural land , together 
with apportioned common grazings in crofting areas. 
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ci- The need for simplified procedures for control schewi^ to 
reduce deer stocks. 



The current legislation gives the Red Deer Commission powers to 
establish control schemes and these provisions were briefly described 
in paragraph 5 above. Although, in theory, these powers allow the 
Commission to impose culls on particular landowners, in practice they 
have never been used. Undoubtedly, this reflects a preference 
amongst successive Commissions to encourage and exhort rather than 
to compel but, in addition, it has been suggested that the required 
procedures are too bureaucratic and protracted to be of practical 
use. 

In the light of the considerable increase in deer numbers in 
Scotland, as noted in paragraph 3 above, it has been proposed that 
these powers should be streamlined and simplified. However, it is 
important to consider whether wider-ranging compulsory powers of 
this pature are, in fact, required especially if a specific power is 
provided (along the lines described in paragraph 6(a) above) to 
facilitate action, with compulsory culls if necessary, to prevent 
serious damage to the natural heritage. In relation to agricultural 
and forestry damage, the legislation already gives occupiers 
considerable powers to take remedial action and the suggestions in 
paragraph 6(c) are largely designed to strengthen these powers. It 
has also been suggested that the growth in deer numbers works 
against the interests of estate owners since pressure on the available 
land encourages marauding by mature stags in winter when they are 
likely to be shot by farmers and foresters. Although this may well 
be true, it is difficult to justify compelling owners to improve the 
management of their deer populations if other interests are not 
involved. Moreover, there may be Limits on the scope for 
streamlining the existing procedures since Parliament may well 
consider that any wider-ranging compulsory powers should allow, as 
the control schemes do at present, for proper notification and for a 
system of appeals and public inquiries. Consequently, in the light 
of these considerations, views are sought on whether the existing 
control scheme provisions to allow the Commission to set target culls 
should be streamlined and, if so, how or, edtematLv’ely, if they 
should simply be abolished. 

e. The need for new powers to assist the work of deer management 

and control groups . 

■ ^ - 

The Red Deer Commission has encouraged the formation of deer 
management or control groups consisting of interested owners and 
occupiers for discrete area of the deer range. These groups have 
an important role to play in ensuring effective deer management and 
the Red Deer Commission has an interest in their establishment and 
continuance and in securing as wide a representation of owners and 
occupiers as possible. Currently, the Commission has no explicit 
statutory powers to establish and assist deer management groups, 
although it does have powers to establish local panels to provide 
advice and, if the Commission so wishes, to undertake certain 
delegated functions. This power to establish panels has not, in 
fact, been used in recent years. Views sure sought on the 
desirability of replaciag the existing provisions on panels clear 
powers to allow the Red Deer Ccmumssion to establish deer 
management and control groups 6uad to formally recognise existing 
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groups. Views are also sought on whether the Commission should 
have the power to appoint one of its members as a member of the 
"recognised” group. 



Close Seasons 

7. The legislation currently specifies close seasons for red deer stags 
and hinds and allows the Secretary of State to set close seasons by Order 
for other species of deer, including hybrids. The various proposals set 
out in paragraphs 6a. b. and c. above would have the effect of widening 
the powers of the Red Deer Commission to authorise exemptions from the 
close seasons where it is satisfied that such action is necessary in the 
interests of public safety or to protect the natural heritage. In addition, 
there have been suggestions that the dates of the close seasons should be 
changed, for example, that the close seasons for red deer hinds should 
be shortened to allow culling operations to commence earlier in the year. 
Any changes to close seasons should ideally be made after consideration 
and a separate period of consultation with interested parties, probably 
co-ordinated by the Red Deer Commission. Nevertheless, it would be 
desirable to have a greater flexibility in modifying close seasons for red 
deer and views are sought on the proposal that the Secretary of State 
should have the power to determine close seasons for all species of deer 
by Order. 

The Red Deer Commission 



8. The existing legislation provides for the Red Deer Commission to 
have the general functions of furthering the conservation and control of 
red and sika deer and of keeping under review all matters relating to 
red, sika and roe deer. It consists of a Chsdrman and 12 other members 
appointed by the Secretary of State from the nominees of specified 
interests. The role of the Commission has expanded since the passage of 
the 1959 Act and certain of the possible changes outlined earlier would 
give it wider responsibilities. In the light of these changes, vie?rs are 
sought on the following proposals: 

a. The Commission might be given somewhat wider general 
functions, for example, to further the "conservation, welfare, 
management and control" of wild deer of aU species in Scotland, 
although as at present the primary responsibility should continue to 
rest with landowners. 

b. A corresponding change in the title of the Commission since 
even at present it is arguable that the title "Red Deer Commission" 
gives the wrong impression of its functions. An alternative title 
such as "Scottish Deer Commission" or "Deer Commission for 
Scotland" might be more appropriate. 

c. The present arrangements for appointment of members do not 
afford the Secretary of State sufficient flexibility in making 
appointments and are inconsistent with modern practice. To allow 
the Secretary of State to appoint those individuals whose personal 
qualities and experience make them best able to contribute to the 
work of the Commission, the existing provisions might be repealed 
and, instead, the Secretary of State would simply have the pwwer to 
appoint up to a specified maximum number of members. In practice. 
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interested organisations would, nevertheless, still be invited to 
suggest possible names. 

Other matters 



9. The existing deer legislation covers a range of other matters 
including: 



the duty of the Commission to advise the Secretary of State; 

the provision of powers to the Commission to advise owners of 
land, collaborate with others in practical and scientific 
enquiries , fund and engage in research and to enter into 
agreements with owners and occupiers to cull deer on their 
behalf providing they meet the cost of the work; 

provisions giving the Commission power of entry on to land in 
connection with their functions and regulating the serving of 
notices ; 

various provisions relating to the licensing of venison dealers; 

a power to allow the Secretary of State to determine by Order 
the types of firearms and ammunition to be used for killing 
deer. 

10. The Department is not aware of any significant practical problems or 

difficulties associated with these provisions which might require 

amendment of the primary legislation, but any suggestions for 
improvement will be considered. 

Siimmary 

11. The original deer legislation is now over 30 years old and although 
some modifications were introduced in the early 1980s, a wider-ranging 
review is now required. Consultees are invited to offer comments on the 
following issues: 

a. the need for additional powers to protect the natural heritage 
from damage by deer (see paragraph 6a.); 

b. the need for additional powers to control deer in the interests 
of pubUc safety (see paragraph 6b.); 

c. the need to modify the authorisation powers of the Red Deer 
Commission and the various exemptions given to occupiers to prevent 
damage to agricultural and forestry land (see paragraph 6c.)’; 

d. the need for simplified procedures to compel landowners to 
reduce deer stocks (see paragraph 6d.); 

e. the need for new powers to allow the Red Deer Commission to 
’’recognise" existing deer management groups and establish new 
groups and the repeal of the existing powers to appoint panels (see 
paragraph 6e . ) ; 
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f . an amendment to allow the dates of close seasons for all species 
of deer to be determined by Order by the Secretary of State (see 
paragraph 7 ) ; 

g. various changes to the Red Deer Commission, including the 
statutory description of its functions, its name and the provisions 
for the appointment of members (see paragraph 8); 

h. any other matters where improvements should be considered. 



SCOTTISH OFFICE AGRICULTURE AND FISHERIES DEPARTMENT 
DBCaiBER 1991 
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